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LOCAL BALLOT INITIATIVES
Please confirm specific requirements for local ballot
measures with your respective agency attorney.
Proposed Tax Fairness, Transparency and
Accountability Act (TFTAA) of 2018: The proposed
TFTAA would change the voting requirement for general
taxes - increasing it to 2/3 approval. Special taxes are
already 2/3 approval. This would eliminate the
general/special tax distinction and make all taxes
subject to the 2/3 vote requirement. It also creates
additional requirements for the ballot language when a
tax measure is put to the voters. With regard to fees, it
increases the vote requirement for the legislative body
for "exempt charges" to 2/3 of the legislative body. But
it does not change the rules for property-related fees or
assessments. Local tax measures passed in 2018 would
be void unless they complied with the ballot
requirements of the measure and obtained a 2/3 vote.
Terms of the Proposed TFTAA: Attached.
Legal Requirements for Local Tax Measures: The
attached was prepared by MuniServices/ Avenu’s
Special Counsel Ben Fay on the legal requirements for
municipal tax measures. This information was
presented during the 2018 City Managers
Conference. Ben presented on a panel with Fran
Mancia (from MuniServices who moderated), Mike
Madrid (from GrassRoots Lab who spoke on elections
and strategy, and the proposed TFTAA ballot measure)
and Fran David (former City of Hayward City Manager
who spoke on community engagement, and strategy).
Considerations When Raising Revenue: The following
link is to Fran David describing the changing nature of
municipal finance and considerations public
administrators need to consider before raising revenue
with a tax measure. See:
http://www.avenuinsights.com/2018/02/20/retiredcity-manager-fran-david-on-the-new-normal-inmunicipal-finance/
CDTFA Recommendation on Competing Ballot
Measures: Some local agencies may be considering
local ballot measures for 2018 and have raised
questions regarding ‘competing measures.’ The
attached CDTFA (BOE’s) August 2016 Special Notice
which is currently policy, states that “The BOE cannot

administer a district tax that causes the combined rate
in any part of a jurisdiction to exceed 2.00% unless the
state legislature has already passed legislation
authorizing an exception. If both a city and countywide
tax are proposed on the same ballot, which together
will cause the combined tax rate in the city to exceed
2.00%, the BOE will be unable to administer the new
taxes and would seek an opinion from the Office of the
Attorney General to determine which tax to implement.
The BOE therefore strongly encourages cities, counties,
and special purpose entities not to propose new taxes
that, in combination, would exceed the 2.00% cap or to
work together to obtain statutory approval before such
measures are placed on the ballot. In the event two
jurisdictions do propose such competing taxes, the BOE
also encourages the affected jurisdictions to request an
opinion from the Office of the Attorney General prior to
their approval to avoid unnecessary delay in
implementation. The CDTFA (formerly BOE) in an email
to MuniServices/ Avenu on March 14, 2018 confirmed
that CDTFA’s “standard suggestion” to locals has been
“is for the two jurisdictions to either reduce their
proposed rates so they both comply (i.e. are within
statutory limits). Or, seek legislative authority to
exceed the statutory limit(s).”
Guidance for Prospective Special Taxing Jurisdictions
See: https://www.cdtfa.ca.gov/taxes-and-fees/localand-district-taxes.htm#new-district-tax
Status of Proposed TFTAA: Circulation Deadline:
07/25/18 | Signatures Required: 585,407 -25% of
Signatures Reached 02/26/2018
League of Cities Summary/ LAO Analysis: Attached.
Includes financial contributions made to the campaign
as of February 12 ($50K from the proposal sponsor, the
Business Roundtable, and $150K from the Wine
Institute).
CONTACT
Brenda Narayan (Brenda.Narayan@avenuinsights.com/
916.261.5147)
Fran Mancia (Fran.Mancia@avenuinsights.com/
559.288.7296)
Janis Varney (Janis.Varney@avenuinsights.com/
916.296.8895)
Ben Fay, Special Counsel (ben@jarvisfay.com/
510.238.1400)
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MEMORANDUM
DATE:

March 13, 2018

TO:

Brenda Narayan, Director of Government Relations
MuniServices, an Avenu company

FROM:

Benjamin Fay
Special Counsel

RE:

Legal Requirements for Municipal Tax Measures

This memo is a summary of my presentation at the League of California Cities City Managers
Department Conference on February 2, 2018 on the legal requirements for a city to place a tax
measure on the ballot. Please note that if the Tax Fairness, Transparency and Accountability Act
of 2018 proposition (“the TFTAA”) qualifies for the November 6, 2018 general election and
passes, then any local tax enacted in 2018 would be void unless it was passed in compliance with
the terms of the TFTAA, which are outlined in my memo of February 28, 2018.
A.

General tax or special tax?

The first important question is whether the proposed tax will be a general tax or a special tax.
The distinction depends on whether the revenues from the tax are legally restricted to particular
uses, or whether they can be spent on any legitimate municipal purpose. If the revenues can be
spent on any municipal purpose then the tax is a general tax. (Cal. Const. Art. XIII C, § 1(a).)
On the other hand, if the revenues are legally limited to particular uses, then the tax is a special
tax. (Cal. Const. Art. XIII C, § 1(d).) This limitation can be very narrow (for example, to
purchase library books) or very broad (for example, to fund parks, police, fire, and libraries).
(See, e.g., Howard Jarvis Taxpayers Ass’n v. City of Roseville (2003) 106 Cal.App.4th 1178,
1182-87 [tax limited to “police, fire, parks and recreation or library services” is a special tax].)
It must be a legal restriction. A general tax can have a non-binding companion measure that
states the voters’ preference for the use of the tax proceeds, but if the companion measure is not
binding, it does not turn the tax into a special tax. (Coleman v. County of Santa Clara (1998) 64
Cal.App.4th 662, 665-67, 670-71.)
The main consequence of whether a tax is general or special is the number of votes needed to
adopt it. A general tax requires a simple majority vote to pass (Cal. Const. Art. XIII C, § 2(b))
while a special tax requires a two-thirds vote (Cal. Const. Art. XIII C, § 2(d)). But there are also
other procedural differences: a city council needs a two-thirds vote to put a general tax on the

Re:
Date:
Page:

Legal Requirements for Municipal Tax Measures
March 13, 2018
2

ballot (Gov. Code § 53724) and in most circumstances a general tax must be put on the ballot in
a general election in which councilmembers are elected (Cal. Const. Art. XIII C, § 2(b)).
B.

Getting the measure on the ballot

A city council can put a tax measure on the ballot by either resolution or ordinance. (Gov. Code
§ 53724(a).) As mentioned above, if it is a general tax, the resolution or ordinance must be
approved by two-thirds of the city council. (Gov. Code § 53724(b).) This requirement,
however, does not apply to charter cities. (Traders Sports, Inc. v. City of San Leandro (2001) 93
Cal.App.4th 37.)
A general tax can only be put on the ballot in a general election in which councilmembers are
elected, unless the city council unanimously declares an emergency. (Cal. Const. Art. XIII C, §
2(c).) No reported cases have interpreted what qualifies as an emergency in this context; but in
other situations, when a court has reviewed a city council’s declaration of an emergency, the
court has only looked to whether facts constituting an emergency are recited in the ordinance or
resolution, and if they are, then the declaration is upheld. (Northgate Partnership v. City of
Sacramento (1984) 155 Cal.App.3d 65, 69.) Facts explaining the emergency should therefore be
stated in the resolution declaring the emergency.
A proposed tax can also be put on the ballot by the voters by petition. The petition must be
signed by 10% of the city’s voters if the tax is proposed as an ordinance (Elec. Code § 9215) and
15% of the voters if it is proposed as a charter provision (Elec. Code § 9255).
The 2017 decision of the California Supreme Court in California Cannabis Coalition v. City of
Upland (2017) 3 Cal.5th 924 held that the procedural requirements of Proposition 218 do not
apply to taxes put on a ballot by petition. The Court held that the requirement that a general tax
be put on the ballot only in a general election in which councilmembers are elected did not apply
to a tax proposed by voter petition. It is a matter of debate whether this applies to the two-thirds
vote requirement in Proposition 218 for special taxes.
C.

Election procedures

The election must be held at least 88 days after the city council calls the election. (Elec. Code §
9222.) If the election is consolidated with a statewide general election, the request to include the
measure in the election must be filed with the county at least 88 days before the election. (Elec.
Code § 10403.)
The ballot question, which is the question that is directly put to the voters on the actual ballot,
must use the following specific language: “Shall the measure (stating the nature thereof) be
adopted?” (Elec. Code § 13119(a).) It must also state the amount of revenue to be raised
annually and the rate and duration of the tax. (Elec. Code § 13119(b).) It is limited to 75 words.
(Elections Code §§ 9051, 13217). Proper names, even if multiple words, are generally
considered single words.
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Starting in 2018, the Elections Code provides that the ballot question “shall be a true and
impartial synopsis of the purpose of the proposed measure, and shall be in language that is
neither argumentative nor likely to create prejudice for or against the measure.” (Elec. Code
§13119(b).) It is not clear how much this provision will affect ballot questions.
The city attorney prepares the impartial analysis (unless the measure affects the organization or
salaries of the city attorney’s office), which is published in the ballot pamphlet and is an
important source of information for the voters. It must describe “the effect of the measure on the
existing law and the operation of the measure.” (Elec. Code § 9280.) It is limited to 500 words.
(Ibid.)
The city council may prepare a ballot argument for or against the measure, limited to 300 words.
(Elec. Code § 9282.) The argument must be submitted within 14 days from the calling of the
election. (Elec. Code § 9286.) If multiple arguments are submitted, priority is given to the city’s
argument. (Elec. Code § 9287.) The city council can also submit a rebuttal argument, limited to
250 words. (Elec. Code § 9285.)
D.

Advocacy

Public resources can be used to educate the public about a ballot measure, but they cannot be
used to advocate for or against a ballot measure. (Gov. Code § 54964.) “Public resources”
include funds, staff time, materials, equipment, facilities, and communication channels (e.g.,
website, email, newsletters). (Gov. Code § 8314(b)(3).)
The restrictions on expending public resources on a measure are looser before the measure
qualifies for the ballot. For example, a city can propose a ballot measure and use city staff to
draft it. A city can hire a communications consultant or pollster to survey voter support for a
proposed measure. These actions are similar to drafting legislation.
Once a measure is on the ballot, a city can take a public position for or against it. (Vargas v. City
of Salinas (2009) 46 Cal.4th 1, 36.) It can have an opinion about a measure, but it cannot mount
a campaign for or against it. (Ibid.) It can issue a report on the probable effects of a measure,
and it can state what the city would do if the measure passes or fails. (Id. at 37-38.)
A city cannot produce communications that advocate for or against a measure. (Id. at 29-30.) In
deciding whether a communication is advocacy, a court will look at the “style, tenor, and timing”
of the communication. (Id. at 27.) A city cannot disseminate literature prepared by proponents
or opponents of a measure. (Id. at 24-25.)
A neutral fact-based statement on a city’s website is not advocacy, and a city does not have to
give opponents space on the city’s website. (Id. at 37.) A neutral fact-based article in a city’s
newsletter is also not advocacy, provided it is a regular newsletter, the article is similar to the
usual content of the newsletter, and it is mailed to the usual mailing list. (Id. at 38-39.) A city
cannot distribute bumper stickers or posters or use billboards or television or radio spots that
state support or opposition to a ballot measure. (Id. at 32-33.)

MEMORANDUM
DATE:

February 28, 2018

TO:

Steve Quon, Manager, Utility Users Tax
Fran Mancia, Vice President of Government Relations
Brenda Narayan, Director of Government Relations
MuniServices, an Avenu company

FROM:

Benjamin Fay
Special Counsel

RE:

Proposed Initiative: Tax Fairness, Transparency and Accountability Act of 2018

Background
The California Business Roundtable is sponsoring a statewide ballot initiative that it calls the
“Tax Fairness, Transparency and Accountability Act of 2018” (hereafter “the TFTAA”). It
claims that it is needed to plug loopholes that the courts and governments have found in previous
taxpayer initiatives, such as Proposition 13 (1978), Proposition 62 (1986), Proposition 218
(1996), and Proposition 26 (2010). It is expected to qualify for the ballot.
Question Presented
What effect would the TFTAA have on existing utility users taxes?
Short Answer
If it passes, the TFTAA will have very little effect, if any, on taxes that were already in place
before 2018. Its main effect will be on any future taxes that a city might want to enact and any
taxes enacted in 2018.
Discussion
The TFTAA will make it more difficult to enact taxes by doing the following:
•

Broadening the definition of what is a tax. Every charge or fee would be a tax, unless it
is:
- A charge or fee for a product or service that does not exceed the actual cost of
providing the product or service.
- A regulatory charge or fee that does not exceed the actual regulatory cost to the
government.
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- A charge or fee for use of government property.
- A fine or penalty imposed following due process to punish a violation of the law.
- A fee imposed as a condition of property development.
- A property-related fee imposed under Article XIII D of the California Constitution
(Proposition 218).
- An assessment imposed under Article XIII D of the California Constitution
(Proposition 218).
•

Eliminating the distinction between special and general taxes. All local taxes would have
to be approved by a two-thirds vote of the electorate at a general election. A tax could no
longer be submitted to the voters at a special election unless the city council unanimously
declares an emergency.

•

Requiring all fees to be approved by a two-thirds vote of the city council. Newly enacted
fees would be subject to a referendum if a petition signed by 5% of the voters is filed.

•

Requiring specific language in the ballot question of a proposed tax.

The TFTAA would also make it more difficult to defend against legal challenges to fees. A city
defending a fee would have the burden of establishing by “clear and convincing” evidence that
the fee is not a tax and that it was enacted in compliance with the requirements of the TFTAA.
Any local tax enacted in 2018 would be void unless it complied with the TFTAA.
The TFTAA applies to “[e]very levy, charge, or exaction of any kind imposed, adopted, created,
or established by local law” and “local law” is defined broadly to include “any ordinance,
resolution, ruling, opinion letter, or other legal authority or interpretation adopted, enacted,
enforced, issued, or implemented by a local government.” This comprehensive definition does
not appear to actually change the reach of Articles XIII C and XIII D of the Constitution, which
have always been interpreted to apply to all local government actions that impose a tax, fee, or
charge.
The TFTAA would amend Articles XIII A, XIII C, and XIII D of the California Constitution and
therefore would apply to charter cities.
None of these restrictions would have any effect on a tax enacted before 2018, and therefore it
does not appear that it would have any effect on existing utility users taxes (or any other taxes for
that matter). However, it would make it more difficult to enact new utility users taxes (or any
other taxes) and more difficult to amend existing ones.
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Combined District Tax Rate Cap is
Two Percent (2.00%)
Currently, California’s statewide sales and use tax rate is 7.50%. Additionally, cities,
counties, and special purpose entities (like transportation authorities) may impose district
taxes. The Board of Equalization (BOE) would like to remind all such jurisdictions that the
combined rate of all district taxes imposed within any jurisdiction cannot exceed 2.00%
unless specifically authorized by statute.
The BOE cannot administer a district tax that causes the combined rate in any part of a
jurisdiction to exceed 2.00% unless the state legislature has already passed legislation
authorizing an exception. For instance, if a county proposes a new tax that would cause
the combined district tax rate in a single city within that county to exceed 2.00%, the BOE
cannot administer the new county tax.
City And Countywide Tax Measures On The Same Ballot
If both a city and countywide tax are proposed on the same ballot, which together
will cause the combined tax rate in the city to exceed 2.00%, the BOE will be unable to
administer the new taxes and would seek an opinion from the Office of the Attorney
General to determine which tax to implement.
The BOE therefore strongly encourages cities, counties, and special purpose entities not to
propose new taxes that, in combination, would exceed the 2.00% cap or to work together
to obtain statutory approval before such measures are placed on the ballot. In the event
two jurisdictions do propose such competing taxes, the BOE also encourages the affected
jurisdictions to request an opinion from the Office of the Attorney General prior to their
approval to avoid unnecessary delay in implementation.
Statewide Rate Set To Decrease By 0.25%
The additional 0.25% statewide sales and use tax rate that was passed by voters in 2012 is
set to expire on December 31, 2016, resulting in a decrease of the statewide sales and use tax
rate from 7.50% to 7.25%. The decrease in the statewide sales and use tax rate will not affect
the 2.00% cap for combined district taxes imposed in any jurisdiction.
Where Can I Obtain More Information?
For more information, see the BOE webpage Guidance for Prospective Special Taxing
Jurisdictions at www.boe.ca.gov/sutax/newloctax.htm. You may also call the Local Revenue
Branch at 1-916-324-3000 or email raadjuri@boe.ca.gov.

AUGUST 2016
L-465

Tax Fairness, Transparency and Accountability Act of 2018
Summary:
This measure (AG 1700-50 Amd #1), currently under circulation for signatures and proposed for
the November ballot, would drastically limit local revenue authority, while making comparatively
minor modifications to state authority. For cities and other local agencies, it applies retroactively
and voids any local measure approved by local voters on or after January 1, 2018, but prior to
the effective date of this act, that does not comply with the provisions of the act, and:
Restricting Local Tax Authority:
a) Eliminates local authority to impose a tax for general purposes by majority vote and
instead requires all local proposed tax increases subject to a two-thirds vote. This
proposal also requires two-thirds approval of all members of the local legislative body
before a tax can be placed on the ballot.
b) Requires a two-thirds vote to “extend” a tax to new territory, a new class of payor, or
expanded base. For cities, this would limit all future annexations by requiring a
separate two-thirds vote of the affected residents prior to applying any existing city
tax. Other limitations may apply to a local interpretation that an existing local tax
applies to a business or product.
c) Expands the definition of a tax to include payments voluntarily made in exchange for a
benefit received, which may cover local franchise fees.
d) Prohibits any tax to be placed on the ballot unless it either specifically identifies by
binding and enforceable limitation how it can be spent, with any change requiring
reapproval by the electorate, or states in a separate stand-alone segment of the ballot
that the tax revenue is intended for “unrestricted revenue purposes.”
e) Requires tax measures to be consolidated with the regularly scheduled general election
for members of the governing body, unless an emergency is declared by a unanimous
vote of the governing body.
f) Expands the application of this act to include actions and “legal authority” that may be
“enforced” or ‘”implemented” by a local government.
g) Requires a tax imposed by initiative to also be subject to a two-thirds vote, to address
concerns over the Upland decision.
h) Clarifies a levy, charge, or exaction retained by and payable to a non-governmental
entity is a tax, if the local agency limits in any way the use of the proceeds, to address
concerns over the Schmeer decision.
i) Exempts existing school bond (55% vote) construction authority from the application of
the bill.
Restricting Local Fee Authority:
Restricts the ability of a local government to impose fees or charges, other than those subject to
Prop. 218, by:
a) Prohibiting a fee or charge from being imposed, increased or extended unless approved
by two-thirds vote of the legislative body.
b) Authorizing a referendum on decisions of a legislative body to impose, increase or
extend a fee or charge triggered by petitions signed by 5% of affected voters.
c) Requiring a fee or charge proposed by initiative to be subject to a two-thirds vote of the
electorate.
d) Narrows the legal threshold from “reasonable” to “actual” costs for fees applied to local
services, permits, licenses, etc. Further, the measure authorizes new avenues to

challenge “actual” costs by enabling a payor to also second-guess in court whether they
are “reasonable.” Opens up further litigation and debate by replacing the existing
standard that fees and charges bear a “fair and reasonable relationship to the payors
burdens and benefits” with a more rigorous “proportional to the costs created by the
payor” standard.
e) Increases the legal burden of proof for local agencies from “preponderance of evidence”
(more likely than not) to “clear and convincing evidence” (high probability) to establish
that a levy, charge or other exaction is: (1) not a tax, (2) the amount is no more than
necessary to cover the actual costs, and (3) the revenue is not being used for other
than its stated purpose.
Provisions Applicable to State Actions:
a) Requires a tax contained in a regulation adopted by a state agency must be approved by
two-third vote of the Legislature (unless the Legislature adopted a state tax that
authorized the action of the state agency). This change is responsive to the recent
Chamber of Commerce decision on cap and trade revenues.
b) Unlike the retroactive provisions that apply to local government, the application of this
Act to the state is only prospective.
c) Requires a fee contained in a regulation adopted by a state agency to be approved by
majority vote of the Legislature.
d) Imposes the same burden of proof changes applied to local governments.
Background: This initiative is sponsored by the California Business Roundtable, an
organization that claims membership from some of the state’s largest companies including,
Wells Fargo, Albertsons, KB Home, Blackstone Group, Chevron, Farmers Insurance, Granite
Construction and others. http://www.cbrt.org/members/.
The initiative contains over three pages of findings and statements maintaining that the state’s
tax burden is high compared to other states, including state revenue growth of 68 percent since
2009. Concerns are also raised over employee pensions increasing costs and other issues
affecting the economy and business climate.
One paragraph among the three pages declares one of the purposes of the measure is to
overturn “loopholes” created by Cannabis Coalition v. City of Upland (concern that voters could
enact special taxes via initiative by majority vote); Chamber of Commerce v. Air Resources
Board (a recent case lost by the Chamber which alleged that the state Cap and Trade Program
was an illegal tax) and Schmeer v. Los Angeles (which held that a locally imposed-grocer
retained bag fee was not a tax). This measure, however, has much broader impacts than such
fixes.

California Business Roundtable Membership List
1.
2.
3.
4.
5.
6.
7.

Albertsons (Grocery)
Grimmway Farms (Agriculture)
Andeavor (Oil/Energy)
KB Home (Builders)
Anthem Blue Cross (Health)
Health Net, Inc. (Health)
Automobile Club of Southern
California (Auto)
8. Kaiser Permanente (Health)
9. Bain and Company (Management
Consulting Firms)
10. Majestic Realty Co. (Developer)
11. Blackstone Group (Investment Firm)
12. McKinsey & Company (Marketing
Consultant)
13. Chevron (Oil/Energy)
14. Pepsico (Food and Beverage)
15. C.J. Segerstrom & Sons (Real
Estate)
16. Sempra Energy (Energy)
17. Comcast (Telecoms)

18. Sidley Austin LLP (Law Firm)
19. California Resources Corporation
(Oil/Energy)
20. State Farm (Insurance)
21. Dart Container Corporation
(Foodservice Packaging Producer)
22. Sutter Health (Health)
23. DLA Piper (Law Firm)
24. Union Pacific (Rail)
25. Eli Lilly (Pharmaceutical)
26. Valero (Oil/Energy)
27. Enterprise Rent-a-car
(Transportation)
28. Wells Fargo Bank & Company
(Bank)
29. Farmers Group, Inc. (Insurance)
30. Western National Group (Apartment
Property Management Company)
31. Granite Construction, Inc.
(Construction)

Members of the Wine Institute can be found here.
Contributions to CALIFORNIANS FOR ACCOUNTABILITY AND TRANSPARENCY IN
GOVERNMENT SPENDING as of February 12, 2018.

NAME OF CONTRIBUTOR

CITY

STATE/ZIP

WINE INSTITUTE

SAN
FRANCISCO

CA / 94105

ID NUMBER

EMPLOYER

OCCUPATION

AMOUNT

TYPE

TRANS. DATE

FILED DATE

TRANS #

$150,000.00

INITIAL

2/2/2018

2/9/2018

2214123-INC2

CITY

STATE/ZIP

NAME OF CONTRIBUTOR

CALIFORNIA BUSINESS ROUNDTABLE ISSUES PAC SAN RAFAEL
ID NUMBER

EMPLOYER

CA / 94901

OCCUPATION

1264590
AMOUNT

TYPE

TRANS. DATE

FILED DATE

TRANS #

$50,000.00

INITIAL

1/24/2018

2/7/2018

2213956-NON1

January 26, 2018
Initiative 17-0050 (Amdt. #1)
The Attorney General of California has prepared the following title and summary of the chief
purpose and points of the proposed measure:
EXPANDS REQUIREMENT FOR SUPERMAJORITY APPROVAL TO ENACT NEW
REVENUE MEASURES. INITIATIVE CONSTITUTIONAL AMENDMENT. For new
revenue measures, broadens definition of state taxes that would require approval by two-thirds
supermajority vote of Legislature. For local governments, requires two-thirds approval of
electorate to raise new taxes or governing body to raise new fees. Requires that state and local
laws enacting new taxes specify how revenues can be spent. Heightens legal threshold for state
and local governments to prove that fees passed without two-thirds approval are not taxes.
Invalidates local taxes imposed in 2018, unless taxes meet criteria adopted by this measure.
Summary of estimate by Legislative Analyst and Director of Finance of fiscal impact on state
and local government: Likely minor decrease in annual state revenues and potentially
substantial decrease in annual local revenues, depending upon future actions of the
Legislature, local governing bodies, voters, and the courts. (17-0050.)

LAO .
RECEIVED

January 11, 2018

Hon. Xavier Becerra
Attorney General
1300 I Street, 17th Floor
Sacramento, California 95814
Attention:

JAN 11 2018
INITIATIVE COORDINATOR
ATTORNEY GENERAL'S OFFICE

Ms. Ashley Johansson
Initiative Coordinator

Dear Attorney General Becerra:
Pursuant to Elections Code Section 9005, we have reviewed the proposed constitutional
initiative concerning state and local government taxes and fees (A.G. File No. 17-0050,
Amendment No. 1).

BACKGROUND
State Government
Taxes and Fees. The state levies various taxes to fund over 80 percent of the state budget.
The remainder of the budget is funded through various fees and other charges. Examples include:
(1) charges for a specific government service or product, such as a driver's license; (2) charges
relating to regulatory activities; (3) charges for entering state property, such as a state park; and
(4) judicial fines, penalties, and other charges.

Vote Thresholds/or Changing State Taxes and Fees. Under the State Constitution, state tax
increases require approval by two-thirds of each house of the Legislature. The Legislature needs
approval by only a majority of each house in order to levy fees and other charges. Voters, on the
other hand, can levy state taxes or fees via initiative by a majority vote of the statewide
electorate. The Legislature can reduce or change taxes with a majority vote of each house,
provided the change does not increase taxes on any taxpayer. If a bill increases a tax on any
taxpayer, the bill requires a two-thirds vote of both houses of the Legislature-even if the bill
results in an overall state revenue loss.
Local Governments
Taxes and Fees. The largest local government tax is the property tax, followed by local sales
taxes, utility taxes, hotel taxes, and other taxes. In addition to these taxes, local governments levy
a variety of fees and other charges. Examples include parking meter fees, building permit fees,
regulatory fees, and judicial fines and penalties.
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Vote Threshold for Changing Local Taxes and Fees. In order to increase taxes, the State
Constitution generally requires that local governments secure a two-thirds vote of their
governing body-for example, a city council or county board of supervisors- as well as
approval of the electorate in that local jurisdiction. "General taxes"-that is, taxes levied by
cities and counties for any purpose-may be approved by a majority vote of the electorate. On
the other hand, "special taxes"-that is, any taxes levied by schools or special districts or taxes
levied by cities and counties for specified purposes- require a two-thirds vote of the electorate.
Citizen initiatives that increase taxes must secure the same vote of the electorate-majority vote
for general taxes and two-thirds vote for special taxes- as those placed on the ballot by local
governing bodies.
Fee increases, on the other hand, generally may be approved by a majority vote of the local
governing body and do not require voter approval. (Exceptions include certain property-related
fees which require voter approval.) Citizen initiatives changing fees must be approved by a
majority vote of the electorate.

PROPOSAL
This measure amends the State Constitution to change the rules for how the state and local
governments can impose taxes, fees, and other charges.
Taxes
Expands Definition of Tax. The measure amends the State Constitution to expand the
definition of taxes to include some charges that state and local governments currently treat as
nontax levies. As a result, the measure would increase the number of revenue proposals subject
to the higher state and local vote requirements for taxes. Specifically, regulatory fees and fees
charged for a government service or product would have to more closely approximate the payer's
actual costs in order to remain fees . Certain charges retained by or payable to nongovernmental
entities would also be considered taxes under the measure. In addition, certain charges imposed
for a benefit or privilege granted the payer but not granted to those not charged would no longer
be considered fees.

Increases Vote Thresholds for Some Local Taxes. The measure increases the vote
thresholds for increasing some local taxes. Specifically, the measure requires that increases in
local general taxes be approved by a two-thirds vote of the electorate whether sought by local
governments or by citizen initiative. Any local government tax approved between
January 1, 2018 and the effective date of this measure would be nullified unless it complies with
the measure's new vote threshold and other rules described below.
Allowable Uses ofRevenues Must Be Specified in Certain Cases. The measure requires tax
measures to include a statement of how the revenues can be spent. If the revenue is to be used for
general purposes, the law must state that the revenue can be used for "unrestricted general
revenue purposes." These requirements would apply to increases in state and local taxes. In the
case of local government taxes, the measure requires that a statement of allowable uses be
included in the ballot question presented to voters. Any change to the statement of allowable uses
ofrevenue would have to be passed by (1) a two-thirds majority of both houses of the

Hon. Xavier Becerra

3

January 11, 2018

Legislature in the case of state taxes, (2) a two-thirds vote of the local governing body and two
thirds vote of the electorate in the case of local government taxes, or (3) a two-thirds vote of the
electorate in the case of local citizen initiative taxes.
Local Government Fees
Increases Vote Thresholds for Certain Local Government Fees. The measure requires that
increased fees and other charges be approved by either a two-thirds vote of a local governing
body in the case of local government fees or a two-thirds vote of the electorate in the case of
local citizen initiative fees. The measure also provides that fees and other charges levied by a
local governing body may be overturned via referenda. (The measure would not change vote
thresholds and rules for developer fees and property assessments imposed on parcels.)
Other Provisions
State Regulations Containing Tax or Charge Must Be Approved by Legislature. Under the
measure, state regulations containing increased taxes or fees would not take effect unless the
Legislature passes a law approving the regulation. (This requirement would not apply to
regulations implementing laws that were already approved by the Legislature.) If the regulation
contains a tax, the bill allowing the regulation to remain in place must be passed by a two-thirds
majority of both houses of the Legislature. The measure allows emergency regulations to take
effect for up to 120 days without approval of the Legislature.

FISCAL EFFECTS
Reduced State Tax Revenue. By increasing the number of revenue measures subject to a
two-thirds vote of both houses of the Legislature, the measure makes it harder for the Legislature
to increase certain state revenues. The amount of reduced state revenue under the measure would
depend on various factors, including future court decisions that could change the number of
revenue measures subject to the higher vote requirements. The fiscal effects also would depend
on future decisions made by the Legislature. For example, requirements for legislative approval
of regulations that increase taxes or fees could result in reduced revenue depending upon future
votes of the Legislature. That reduced revenue could be particularly notable for some state
programs largely funded by fees. Due to the uncertainty of these factors, we cannot estimate the
amount of reduced state revenue but the fiscal effects on state government likely would be minor
relative to the size of the state budget.
Reduced Local Government Tax and Fee Revenue. By expanding the definition of taxes
and increasing vote thresholds for certain taxes and fees, the measure makes it harder for local
governments and initiative proponents to increase local revenues. The amount of reduced local
government revenues would also depend on various factors, including the extent to which local
governments would substitute developer fees and other majority-vote revenue sources for the
revenue sources subject to a higher vote threshold under the measure. Roughly half of recently
enacted sales, business, hotel, and utility general tax measures would have failed if the measure's
increased vote threshold requirements were in effect, suggesting that the reduction in local tax
revenue could be substantial.
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Summary of Fiscal Effects

•

Likely minor decrease in annual state revenues and potentially substantial decrease in
annual local revenues, depending upon future actions of the Legislature, local
governing bodies, voters, and the courts.

Sincerely,

Mac Taylor
Legislative Analyst

~ l"Michael Cohen
Director of Finance

